1. Claimant: All Claimants

2. Name of Witness: S. Malik
3. No of Statement: 4

4. Exhibits: 4

5. Date: 12 July 2010

IN THE HIGH COURT OF JUSTICE

Claim No: HQ08X01180

HQ08X01416
QUEEN’S BENCH DIVISION HQ08X03220
HQ08X01686
BETWEEN
(1) BISHER AL RAWI
(2) JAMIL EL. BANNA
(3) RICHARD BELMAR
(4) OMAR DEGHAYES
(5) BINYAM MOHAMMED
(6) MARTIN MUBANGA
Claimants

= and -

(1) THE SECURITY SERVICE
(2) THE SECRET INTELLIGENCE SERVICE
(3) THE ATTORNEY GENERAL
{(4) THE FOREIGN AND COMMONWEALTH OFFICE
(5) THE HOME OFFICE

Defendants

Exhibit ‘SM20’

This is the exhibit marked ‘SM20’ referred to in my fourth witness statement.
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in Mubanga - request for Mutial Legs ASSISIANCE

FW: Mar

Please see e-mait below from the DHM in Lusaka.

We have baen asked to arrange co-operation with the Zambians over proseculingfinvestigating Mubanga. We nead to
think carefuily about how we handle if, | would have thought a-prasesution in the UK is going fo be hampered by
technicalities. ['wonder f should consider flagging thesa potentfal problems up to the appropriate aufhorities,

s Mubanga is & Britlsh passport holder and has Bridish Nationality. His family are in Britain and we are treating him
as British at G-Bay, . ‘

¢ Ag an apparent ‘duafl national' Mubanga was entitied for us fo try and get consular access {88 was his sister
‘ arrested at the same time and then released) in accordance with our stated polley. We didn't seek conslar
J access In Zambia, which meant we broke our policy despite us knowing there was a slgnificant guestion mark
ovel the Zamblan aspect of his nationality, Zambia |s not a signatory to VCGR though and there is no bi-lateral
censular conventlon, : .

wWe ale

going {0 08 open o charges of 2 cancaaied exiradiion,

«  Qutof interest Mubanga's sister who aiso holds the same nationality as him, (Brifish with a Zambian nationality
which appears doubiful) was deporied from Zambia after his transfer. You can't deport your own national so it
follows the Zamblans are going to say Mubanga Is also Brilish and has no Zambizn nationality.

ragards,

e Original Messagam——

From; %

Sent: 4 August 2002 15:51

To: R (London); EREEEE R

Subject: FW: arin Mubanga - request.for Mitfual Legal Assfslance

I'would be grateful for your advice on aresponse to Lusaka, From a registry search [ note that you have
both been involved in the Guantanamo Bay case in which case you might be better placed to respond
than me.

Thanke for your help.

Desk Officer Angola, Zambia, Sac Teme and Principe
Foreign and Commonweaalh Offlce
Telephore (direch
Fasx
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~—-Ofiginal Message.-.n

From; usaka -Conl

Sent: 13 August 2002 10:47

To: .

Sulyocl: Wartin Mubangz - reques! for Wutual Legal Assislanco

Hiest tried to send Ihis 1o you ast week, bul locking back al my records, | don'l think You received il - we had a
lemporary e-mail glilen,

e

Apologies for wriling Lo you on this In the first instance, but {o be Qulle honesl | was not quite sure lo whom !
should send it. | suspeel il may fal somewhers belween CTPD and Consular Division.

[ am not sure how mugh you know about Martin Mubangs - a dust Zembian/UIC nali
Zambia eadier this 2n remaved by the Americans lo Guanlanamo Bay.

Mubanga eniered Zambia on bis Zambian passport, and we ware clearly instrucled by, AR :
Lendon to 1ake mo responsibiity for him, though Consular Division wanted us to seek Consular acsess, Had we'
dofie s0, the Zamblans, who do not recognise duzl nationality, would have promptly handed hir over Lo us. | did a
telegram (our 123) (cEEEERREN §in Consular Div oulfining the difficullies under which we had been placed by
conlradiclory instructions from FGO, The case alsa put the Zarbians in & difficult position.

. {have now recelved'{by DHL} & request from the GPS, via the UK Genlral Audherity in the Home Office, for Mutual

Legal Asslslance from lhe Zamiians in putling together lhe uase to prosecute Mubanga in the Ui for treason,

ThaHigh Commissioner is toncerned there might be some tontradiclions in eur position, Eg: hers we treated
Mubanga & ‘a Zamblan nafional, and we are now tresting him as & UK nalional, | suspect the answer is thal he
has been frealed in the same way that any dual national would be treafed In these clreumsiances - as a natlonal of
that country In the couniry of hls second nationallty, and 25 a UK nalionat for the purposes of trying him in the LK
(though what is he belng trealed as at Guantanamo Bay7}

malso wendered if the UK should ask thal he be tried in the US rather than in the UK. Thave been ot least
parily foliowing this issue In the meadia, and Ihotght theee had been some sort of LS court rufing which effectivaty
meant thal Guantanama Bay inmales could only be tred by 2 US mifitary trlbunal or in the country of {heir
nationalily {| could easily be wrong). Bul graleful if someone could clarify this,

And oa6 further point concems us, The MLA request assumes Mubanga was arrested here - he was not, he was
only delained (we made this dear throughott).

Bul despiie all fhe questions/reservations, we are assuming we should do as the CPS ask, | propase io execuie
the reguest as we would normally do - via the MFA, Bull will & difficul
thorn in eur relatoinship - especially if they come In forany eriti

R V-‘Z'r_.",xr‘. *:‘ ¥

There may be somathing we can do io eacoursge co-operation - eg in permilling Anti-lerrorist squad officers 1o be
present at inferviews hace with some of Mubanga's assoviales falso part of the request). But wa need (o be aware
this wilt et necessarity be easy,

If you would like me to send you a copy of the MLA reques(, i will airech it
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1
| Lusaka -Conf
oy
From: o (London)
Sent: 3:48
To: Lusaka -Conf
Subject: gn profile consular case,

Thanks for your imessage, I'm sor

pear fo be isinterpreting your messages: we really don't understana
-what has been going on, B

it G Sl e L S Naither GTPD or Thames House can understand
why securily considerations wolle prevent yoll from expiaining this. Content for you to send me a personal secrat
telegram explaining this If you would prefer. We will then at least be able to formulate a response to any further
questlons about this. Even better, of course, we all hope that interest in it will die away completely,
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: Lasaka -Conf

Lusaka -Conf

Frorm:

Sent: 002 08:33

To! SR (|.ondon)
Subject: igh profile consular case.

This is getting ridiculous. What disturbs us most here is the datermination to blame us for the schizophrenic way in
which policy on this whole case was handied in London. | will gladly send you a parsonal secrel telegram - spelling out
exactly the constraints under which were placed by edicts from London [ N f - of which you, or at [east
CTPD, must surely be awara, These plased us in an imposstbie position. But 1§ Wil not be today, as | have several
other pressing priotities and will nof be in the office much,

assistance rom us.

~-Origlnal Me

From:! s (l.ondon)
Sent: 07 18:48

To! B et L usaka -Coni
Subject: 1gh profile consular case,

Thanks for yeur message. 'm sorry if we appear to be misinterpreting your messages; wa really don't
understand what has bean golng on, & L R 30

ot AN : |
. Neither CTPD or Thames House can

unaerstand wy seclrity consicerations wotld prevent you from explaining this. Content for you fo send me a
personal secret telegram explaining this If you would prefer, We will then at least be able to formulate a
response} to any further questions about this, Even beter, of course, we all hope thal Interest in if will die away
compietely,
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SUMMARY

L. Conflicting instructiens and-expectations on this case placad

us in an impossible situation. we Cannot always have our cake and

eat it,

DETATL ‘ :
2. Our exchange of @-mails refers. The Tollowing is & Bummary of

the Mubanga case.

3. Mubanga is a dual national who o _ g Zamhia o ic 7ambian

ik ‘] 8 Sut instructions from

: dilvocal. We should not BCCept responsibility for,

" or take custody of him. This was Subsequently reinforced by the
Aessage from No 10 that tnder Do ciroimstances should Mubanga be
allowed to Leturn to the Ux, B ' RV S SRR

v

equested consglar access : S T T thereby ge
facto aaknowledging_him.as 2 UK national, been
handed over to 2.  This would have gone against all other
instructions from London. _ P

- ‘ The Permanéﬁt“éééreLafy of the MFA (the
Head of Consular Department Was not an EDPTopriate contact in thig

6. On the face of it, T ap Ffure Consular Divigion might like o
interpret this sTOry to mean we did not gg enough to seek access
to Mubanga, Buthqpart from the fact that Mubanga was & dual :
natiopal in the country of his secona nationalit:

tied b iloy direct - N g

resulte
7 We fully agree with the bagic tenet that any UK national, no

matter what they are alleged tO'have.dona, has a right to Consular
asslstance. But the handling of the Mubanga cage Placed us in an
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things all waye.
dilemmas arising agai

" we have had to face,

consular protection ¢

&. You may wish. to
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We need co—ordinated thinking to avoild such
Other posts having to face the difficulties

ing to go withou® the
ad, '



